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We hold that a parent’s allegations of a violation of

the Anericans with Disability Act (ADA), 42 U.S.C. 8§ 12131
through 12134, do not raise a defense in a proceeding to
term nate parental rights under Hawai‘i Revi sed Statute (HRS)
8§ 587-73 (1993). However, Departnment of Human Services- Appel | ee
(DHS) shoul d provide “[e]very reasonabl e opportunity” to a parent
to succeed in reuniting a famly, HRS § 587-1 (1993 & Supp.

2001), particularly in establishing the steps necessary to



reunite the family in the formof a service plan.! See HRS 587-
26 (1993; Supp. 2001). In addition, we hold that a crimnal
charge, conviction, or incarceration does not per se result in
the forfeiture of parental rights, but confinenment can be
considered a factor in deciding whether a parent nay provide a
safe fam|ly hone in the foreseeable future. |In the instant case,
al | egations of ADA violations raised by Mt her-Appel |l ant
(Mother)? do not constitute a defense to the term nation of
parental rights in her daughter, Jane Doe (Jane). Further,

Mot her failed to denonstrate that she was substantially
prejudiced by DHS s alleged failure to assist her in conplying
with the court’s service plan for reunification with Jane. As to
Fat her - Appel | ant (Father), despite his contention that the Famly
Court of the First Circuit® (the court) erred in concluding that
he was i ncapable of providing a safe honme for Jane, presently or
in the reasonable future, the court’s findings that he was

i ncapabl e of doing so were not clearly erroneous. Therefore, we

1 HRS § 587-1 states, in pertinent part:

Every reasonabl e opportunity should be provided to
help the child s legal custodian to succeed in
remedyi ng the probl enms which put the child at
substantial risk of being harned in the fanmly

hone . . . . \Were the court has determ ned, by clear
and convincing evidence, that the child cannot be
returned to a safe family home, the child will be

permanently placed in a tinely nanner.

2 For purposes of preserving confidentiality, the subject child is
referred to as Jane Doe, Father-Appellant is referred to as “Father,” and
Mot her - Appel lant is referred to as “Mther.”
Mot her and Father were not narried at the time of the proceedi ngs
bel ow. However, Father has never denied that he is the natural father of
Jane.

8 The Honorabl e Marilyn Carlsnmth presided over the case.
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affirmthe court’s January 11, 2001 order, which granted custody
of Jane to DHS, and the January 19, 2001 order denying

reconsi derati on of that order.

l.

Bot h parents appeal separately fromthe January 11,
2001 final order awardi ng pernmanent custody of Jane to the DHS,
as provided by HRS chapter 587, the Hawai‘i Child Protective Act
(CPA), and the January 19, 2001 order denying reconsideration by
the court. Mther contends that the court erred in concluding
that: 1) Mother is not willing and able to provide Jane with a
safe home within a reasonable period of time; 2) DHS made
reasonabl e and active efforts to reunify Jane with Mther; and
3) the ADA is not a defense to the CPA. Father argues that the
court erred: 1) in concluding that Father was not willing to
engage in court-ordered services and to provide a safe hone for
Jane; 2) in ruling that DHS exerted reasonable and active efforts
to reunite the famly; 3) in failing to order placenent of Jane
with a “cal abash” cousin; and 4) in cormtting several procedura

errors.

M.
Jane was born two nonths prematurely in Honol ul u,
Hawai i on Decenber 29, 1999. She suffers froma breathing
probl em and cane to DHS s attention after she was hospitalized on

May 19, 2000 for cyanotic episodes (bluish discoloration around



the lip). According to Jane’s guardian ad |item Jane appeared
very frightened and suspici ous of people.

Mot her suffers froma nental health disorder with
reoccurring episodes of self-nutilation. Past incidents have
i ncl uded scratching her forearns, stabbing herself in the abdonen
and neck, and hitting her head.

Fat her has been incarcerated since Cctober 2000, and
his parol e was revoked on Novenber 15, 2000. He is currently
serving a felony termwhich has a maxi num expirati on date of
February 7, 2005. The court noted that he was on trial for a
second charge of assault involving an incident between Mther and
Fat her, although the current status of that charge is not clear.

On May 22, 2000, according to the Kapi ol ani Hospital
staff, Father dropped Jane to the floor and she was found
“spinning” in wires that connected her to a machine. Wen the
staff confronted Father, he allegedly becanme angry and |eft.

Fat her contends that he was attenpting to burp Jane and was
unabl e to do so because the wires were tangled.

On the sane day, upon |eaving the hospital, Mother
threatened to kill herself with a knife. Police were called and
Mot her was taken to a hospital. Upon adm ssion to Queen’s
Medi cal Center, Mther tested positive for the use of crystal
nmet hanphet am ne.

At this tinme, Mther admtted to DHS that she had been
previously hospitalized for nental health treatnent after simlar

suicide attenpts. Following a prior hospitalization of Jane in



January 2000, however, Mdther refused nental health and public
heal t h nursing services offered by Kapiol ani Hospital.

During this interview, DHS | earned that Jane had been
di scharged fromthe hospital with an APNEA nonitor* in January
2000, but the parents had returned the nonitor. The parents
clainmed that the nonitor was defective because it gave off
nunmerous fal se positive readings and they received perni ssion
fromtheir doctor to discontinue use of the device. Subsequent
to Jane’s discharge on May 31, 2000, she was placed on an APNEA
nmoni tor and was kept on it until August 2000.

On May 24, 2000, the Honolulu Police Departnent assuned
protective custody of Jane. Jane was i mediately placed in
tenporary foster custody by DHS pursuant to HRS 8§ 587-22(c) (1993
& Supp. 2000). A petition was filed on May 30, 2000, alleging
that the parents | acked the appropriate parenting skills to
provide a safe home and that Mdther's nmental health problens and
possi bl e substance abuse threatened harmto Jane. Mdther and
Fat her were both served with a copy of the sumons, petition, and
a certified copy of the initial Safe Fam |y Hone Report and
InterimFam |y Service (service plan).® The service plan

required the parents to participate in substance abuse

4 The APNEA nonitor, while not described by any of the parties,
appears to be an alarmthat goes off when a person fails to breathe properly.
“Apnea” is defined as “cessation of breathing.” Richard Sl oane, The Sl oane-

Dorland Ann. Medical -Legal D ctionary 45 (1987).

5 “A service plan is a specific witten plan . . . [containing] the
steps that will be necessary to facilitate the return of the child to a safe
famly home . . . .” HRS 8§ 587-26 (1993).
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assessnent/treatment and random drug testing; the plan also
mandat ed cooperation with DHS social workers.®

On June 1, 2000, a hearing was held regarding the
petition. An attorney, retained by Father, appeared on the
parents’ behalf and requested a continuance so that the parents
could be present at the hearing. The court continued the hearing
date to June 8, 2000, and awarded tenporary foster custody of
Jane to DHS.

At the June 8, 2000 hearing, Mdther and Father again
failed to appear.’” Wthout objection, the court took
jurisdiction over the matter, awarded foster custody of Jane to
DHS, and ordered the service plan be inplenented and

psychol ogi cal eval uations of both parents.® The court also

6 Cooperation was broadly defined, including “keeping appoi nt nents,
attendi ng ot her services as recomended[,] and inform ng DHS of changes at
horme or problens in followi ng the service plan.”

7 Both parents contend that they were told the wong date by their
attorney.
8 Specifically, the court nade the follow ng findings:
A Continuation in the famly home would be contrary to the
i medi ate wel fare of the child(ren);
B. Under the circumnmstances that are presented by this case,

reasonabl e efforts were made by the DHS prior to the

pl acement of the child(ren) out of the famly hone to
prevent or elininate the need for renmoval of the child(ren)
fromthe famly hone;

C. Under the circunstances that are presented in this case,
reasonabl e efforts are being made by the DHS to nmake it
possible for the child(ren) to return to the famly hong;

D. Based upon the report(s) submtted pursuant to HRS §587-40
and the record herein, there is an adequate basis to sustain
the petition in that the child(ren) is/are a child(ren)
whose physical or psychol ogical health or wel fare has been
harmed or is subject to threatened harm by the acts or
oni ssions of the child(ren)’'s famly;

E. Each party present at the hearing understands that unless
the famly is willing and able to provide the child(ren)
with a safe family hone, even with the assistance of a
service plan, within a reasonable period of tine stated in

(continued...)
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entered defaults against the parents and i ssued bench warrants
for both of them Al parties were ordered to appear at a review
heari ng on August 21, 2000.

On June 15, 2000, warrants were issued, and Mt her and
Fat her were arrested the next day. They appeared before the
court on June 19, 2000. Both expressed a willingness to
cooperate wth the DHS social worker. They agreed to undergo
psychol ogi cal evaluations and to conply with the service plan.

Mot her and Father were ordered to neet with the social worker as
soon as possible and to attend a review hearing on August 21,
2000. Applications for court-appointed counsel were submtted,
and new counsel were appointed for each parent by the court on
June 26, 2000.

On August 21, 2000, the parents again failed to appear
in court and defaults were entered. A service plan prepared by
DHS on August 7, 2000 was ordered. Based on the parents’ failure
to attend the hearing, the presiding judge ordered DHS to file a
notion for permanent custody of Jane. DHS tinely noved for
per manent custody of Jane to be transferred to it pursuant to HRS

§ 587-73 (1993 & Supp. 2001). At the next hearing on

8(...continued)

the service plan, their parental and custodial duties and
rights shall be subject to term nation

F. Each term condition and consequence of the service plan
dated 5/30/00 and attached as Exhibit “A’ has been expl ai ned
to and is understood by each party present at the hearing;

G Each party at the hearing knows that they have no right to
take or entice the child(ren) fromthe | awful custody of the
[DHS] or to renpbve the child(ren) fromthe State of
Hawai ‘i [ . ]

We note that findings F and G are sonewhat m sl eadi ng because neither parent
was present at the June 8, 2000 heari ng.
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Sept enber 21, 2000, Father again failed to attend and the matter
was schedul ed for trial on Cctober 6, 2000.

On Cctober 6, 2000 and Cctober 9, 2000, a permanent
custody trial was held. Al parties were present. After hearing
all of the evidence, the court found by clear and convi nci ng
evi dence, pursuant to HRS 8§ 587-73, that neither Mther nor
Fat her were presently willing and able to provide a safe famly
hone for Jane, even with a service plan, and that it was not
reasonably foreseeable that Mdther would beconme willing and able
to provide a safe famly hone for Jane. The court specifically
rejected Mother’s clains that, pursuant to the ADA, she suffered
froma disability and, thus, nore tinme and services should have
been offered to her before her parental rights were tern nated.

On the other hand, the court continued the notion for
three nonths as to Father, because it believed that Father could
potentially provide a safe famly hone if he was acquitted on
assault charges relating to Mother and his parole was not
revoked. The court ordered Father to contact DHS and Jane’s
guardian ad litemw thin forty-eight hours of his release from
i ncarceration, provide certificates of conpletion of services to
DHS wi t hout del ay, and conpl ete a psychol ogi cal evaluation with a
provi der approved by DHS.

On January 11, 2001, during a permanent custody
hearing, DHS offered evidence that Father’s parole had been
revoked and that Father woul d not appear before the paroling

authority for parole consideration until Novenber 2001. Fat her



testified on his own behalf about his efforts to conply with the
service plan while incarcerated. He also argued that he could
provi de for Jane by having her placed with his “cal abash” cousin.
The court granted DHS s notion for permanent custody,
concl udi ng by clear and convincing evidence that it was not
reasonably foreseeabl e that Father would becone willing and abl e
to provide a safe famly honme for Jane within a reasonabl e period
of time. The court specifically noted Father’s failure to
participate in any service offered to himby DHS, before and
after he was incarcerated. 1In addition, the court observed that
Fat her had anger problens and an inability to provide for Jane.
Because of the evidence already considered, the court ruled that
a permanent plan of custody to DHS for eventual adoption was in
the child s best interest. Tinely notions for reconsideration,
pursuant to HRS § 571-54 (1993), were filed but were denied by

the court.

L.

On appeal, Mother argues that DHS “is a public entity
authorized by the state and is therefore subject to the
provisions of the [ADA.]” Inasnmuch as the court found that she
suffers froma “severe nental health disorder[,]” she clains that
DHS is required to make “reasonabl e accommobdati ons” on account of
her nmental disability to enable her to participate in DHS
services and prograns. Mther asserts that DHS did not nake such

accomodati ons. Accordingly, she requests that the court’s



orders be reversed and a new trial be commenced, with nore tine
and accommodati ons provided for Mdther to conply with the service
pl an.

Many of the cases exam ning the issue of parenta
rights and the ADA hold that a term nation proceeding is not a
“service, program or activity” within the definition of the ADA
and, consequently, the ADA does not apply to such proceedi ngs.

See In re Anthony P., 101 Cal. Rptr. 2d 423, 425 (Cal. C. App.

2000) (“a proceeding to termnate parental rights is not a

governmental service, program or activity”); In re Antony B.

735 A 2d 893, 899 (Conn. App. 1999) (the ADA “neither provides a
defense to nor creates special obligations in a parental rights

term nation proceeding”); MC Dept. of Children and Famli es,

750 So. 2d 705, 706 (Fla. Dist. . App. 2000) (“[D]ependency
proceedi ngs are held for the benefit of the child, not the

parent.”); In re Terry, 610 N.W2d 563, 569 (M ch. App. 2000)

(“Term nation of parental rights proceedi ngs are not ‘services,
programs or activities’ . . . [and] therefore a parent may not
raise violations of the ADA as a defense to term nation of

parental rights proceedings.”); In re Adoption of Gegory, 747

N. E. 2d 120, 125 (Mass. 2001) (“Proceedings to term nate parental
rights are not ‘services, progranms, or activities,’ under
provision of [the ADA] . . . and therefore, the ADAis not a

defense to such proceedings.”).

There is a small er nunber of courts that avoid the ADA

question by “finding on the facts presented that the State

10



agency, through the provision of services designed to neet the
parent’s special needs, had net any obligations that m ght be

i nposed by the ADA.” Gegory, 747 N.E. 2d at 125 (citing In re
Angel B., 659 A 2d 277 (Me. 1995) and Inre C M, 526 N W2d 562

(lowa Ct. App. 1994)); see also Inre A J.R, 896 P.2d 1298, 1302

(Wash. Ct. App. 1995).

A few courts hold that the ADA nay be a defense to

parental rights termnation cases. See Inre CM, 996 S. W2ad

269, 270 (Tex. C. App. 1999) (suggesting that the ADA may be
defense to a term nation proceeding, but rejecting the defense on

procedural grounds); Stone v. Daviess County Div. of Children &

Famly Servs., 656 N E 2d 824, 830 (Ind. C&. App. 1995) (if there

were a statutory requirenent to exert reasonable efforts to
reunite parent and child, then that statute would be preenpted by

t he ADA, but because there was none, the ADA did not apply).

| V.
A

W hold that allegations of an ADA violation are not a
defense to a term nati on proceedi ng because any purported
violation may be renmedied only in a separate proceedi ng brought

under the provisions of the ADA.°

® We note that state courts have concurrent jurisdiction over ADA
claims. See Jones v. lllinois Cent. R ., 859 F. Supp. 1144, 1145 (N D
[11. 1994). 1In Jones, the court noted that the renedi es section of the ADA

specifically incorporated provisions of Title VII of the Civil R ghts Act, 42
U S.C. 88 2000e to 2000e-17. See id.; 42 U.S.C. § 12117(a) (“The powers,
(conti nued...)

11



Inre B.S., 693 A 2d 716 (Vt. 1997), is illustrative.
In that case, the nother was a noderately retarded woman who
appeal ed term nation of her parental rights. She clained that
t he social services defendant had not accomobdat ed her disability
under the ADA, failing to provide “services needed to parent her
child.” 1d. at 720. In rejecting the nother’s claim the
Ver mont Suprenme Court concluded in part that the renmedy for an
all eged violation under the ADA is by way of a separate private
right of action and/or grievance procedure as set forth in the

ADA itself:

We further note that nothing in the ADA suggests that deni al
of [a term nation proceeding] is an appropriate renedy for
an ADA violation. Under anal ogous circunstances, other
courts have refused to graft ADA requirenents onto unrelated
statutes. This is not to say that the nother is w thout a
remedy if [the state agency] has violated the ADA. The ADA
provides for a private right of action for Title |
violations, 42 U S.C. § 12133, and its regul ations require
public entities to adopt and publicize grievance procedures,
28 CF.R § 35.107, and outline a federal conplaint
procedure, id. 8§ 35.170. Pursuant to these provisions, the
not her coul d have filed a conplaint or brought a civi

action to obtain relief.

Id. at 721 (citations omtted). Thus the court held “the nother
may not raise violations of the ADA as a defense to [a parental

rights term nation] proceeding.” 1d. at 722.

8(...continued)
renedi es, and procedures set forth in sections 2000e-4, 2000e-5, 2000e-6
2000e-8, and 2000e-9 of this title shall be the powers, renedies, and
procedures [of the ADA. ]"). |In that respect the United States Supreme Court
has unani nously held that state courts have concurrent jurisdiction with
federal courts in adjudicating Title VIl clainms brought by enpl oyees. See
Yell ow Freight Sys., Inc. v. Donnelly, 494 U S. 820 (1990). Accordingly, it
necessarily follows that state courts have jurisdiction with federal courts
over matters involving the ADA. See Jones, 859 F. Supp. at 1145; see also
Black v. Departnment of Mental Health, 100 Cal. Rptr. 2d 39, 42 n.4 (2001)
(citing Jones); Weaver v. New Mexico Human Servs. Dept., 945 P.2d 70, 71 (N M
1997) (citing to a nunber of cases for the proposition that state courts have
the authority to hear ADA clains).

12



InInre B.S., the Vernont Suprene Court relied on

re Torrence P., 522 NW2d 243 (Ws. C. App. 1994). In

Torrence, the parent, Raynond C., was “devel opnental ly di sabl ed
and unable to read.” |1d. at 244. He maintained that the
departnment of human services “violated the ADA by failing to
reasonably accommodate his devel opnental disability, and that
this failure to acconmmpdate was a substantial factor resulting in
the [term nation] order.” 1d. The Wsconsin Court of Appeals
hel d that under Wsconsin statutes the county nust show by “cl ear
and convinci ng evidence that the agency responsible for the care
of the child and the fam |y has nade a diligent effort to provide
the services ordered by the court[,]” id. at 245 (internal
guotation marks and citation omtted), and concluded that “the
trial court’s finding that the County nade a diligent effort to
provi de services ordered by the court is not clearly erroneous.”

ld.

However, in denying Raynond’s request to overturn the
term nation order, the Wsconsin Court of Appeals held that his
claimmy be the subject of “a separate cause of action under the

ADA,” unrelated to the ternmi nation proceedi ng:

Congress enacted the ADA to elimnate discrinmnation agai nst
people with disabilities and to create causes of action for
qual i fi ed peopl e who have faced discrimnation agai nst
people with disabilities and to create cause of action for
qual i fi ed peopl e who have faced discrimnation. See 42

U S.C § 12101(b). Congress did not intend to change the
obligations inposed by unrelated statutes. Raynond may have
a separate cause of action under the ADA based on the
County’s actions or inactions; such a claim however, is not
a basis to attack the [termination] order

Id. at 246.
13



There is nothing in the ADA that indicates that an
appropriate renedy for an ADA violation is the reversal of a

parental term nation order. See Inre lLa'asia S., 739 N.VY.S. 2d

898, 909 (2002) (“‘nothing in the ADA suggests that denial of [a
term nation order] is an appropriate renedy for an ADA
violation ") (quoting In re BKF, 704 So. 2d 314, 317 (La. App.

1997)); In re B.S., 693 A 2d at 721; Torrance, 522 N.W2d at 245.

| nstead, the ADA provides for a private right of action,?!® and
mandat es that public entities adopt and publicize grievance
procedures. See 42 U.S.C. § 12133; 28 CF.R 8 35.107. Nor is
there is anything in the ADA or its legislative history
suggesting that it was intended to be grafted onto state statutes
for the purpose of supplenmenting renedies already provided for in

such statutes. See Inre B.S., 693 A 2d at 721. Accordingly, we

hold that nere all egations of an ADA viol ation do not constitute

a defense in a term nation proceedi ng.

B

In In re Jane Doe, Born on February 2, 1999, No. 24348,

2002 W. 31341332 (Hawaii Ct. App. Cct. 18, 2002), the

Internmedi ate Court of Appeals (ICA) held that a term nation of

10 Currently there is controversy concerni ng whether an ADA action
against a state is a violation of the el eventh amendment of the United States
Constitution. See Lovell v. Chandler, 303 F.3d 1039, 1050-51 (9th G r. 2002)
(holding that the el eventh anendment does not bar clains agai nst a state
brought under title Il of the ADA); Doe v. Division of Youth & Fam |y Servs.
148 F. Supp. 2d 462, 485, 489 (D.N.J. 2001) (holding that Congress “exceeded
its constitutional authority under 8 5 of the Fourteenth Amendnent when it
purported to abrogate State sovereign inmunity”) and cases cited therein. W
are not presented with this issue

14




parental rights proceeding (term nation proceeding) is a
“progranf or “activity” covered under the ADA. Applying the ADA,
the | CA addressed the nmerits of the parents’ claim?! As we
hol d here, such clainms cannot be raised in a termnation
proceedi ng as a defense. Thus, the nerits of such clains are not
properly decided in a term nation proceeding in the famly court
and are not appropriate for decision on appeal fromthat court.
The nerits are outside the purview of the famly court in a

term nation proceeding, and thus In re Jane Doe, except for its

affirmance of the famly court’s orders, nust be overrul ed.

The concurrence/ di ssent di sagrees with our decision to

overrule In re Jane Doe, stating that “[t]he majority opinion

fails to make the distinction between ‘services, programs, or
activities’ offered by DHS, specifically pursuant to an

i ndividualized famly service plan, and the [term nation]
proceeding itself.” Concurring and di ssenting opinion at 2.
Respectfully, the concurrence/di ssent fails to note that we do
not hold that the term nation proceeding is not a “service,

program or activity[.]” As the Vernont Supreme Court noted, “we
do not nmean to suggest that parents |ack any renedy for

all eged violations of the ADA[,]” Inre B.S., 693 A 2d at 722,

u In In re Jane Doe, the parents of a child both suffered from
mental and cognitive deficiencies. See 2002 W 31341332 at *1. Custody of
the child was permanently rempved because of the parents’ inability to provide
a safe famly home. See id. at *6. The ICA held that the ADA applies to a
term nation proceeding. See id. at *9-10. Addressing the nerits of the case,
the 1 CA held that the parents were not “qualified individuals with a
disability” under the terns of the ADA. 1d. at *7-10. Finally, the ICA held
that DHS had nade reasonable efforts to acconmodate the parent’s deficiencies.
See id. at *10.

15



such as where “the famly court had an unwitten policy of
automatically term nating parental rights in all cases” where a

parent was disabled. 1n re Jane Doe, 2002 W. 31341332 at *10.

W are not presented with a separate case where a
parent has raised an affirmative claimunder the ADA against the
DHS. Instead, Mdther has presented an alleged violation as a
defense to a proceeding involving her parental rights. The
concurrence/ dissent fails to indicate any section of the ADA or
case |l aw that supports the proposition that “an ADA defense may
be properly raised in a [term nation] proceeding[,]” concurring
and dissenting opinion at 2. Quite sinply, the statute does not
state that an appropriate remedy for an ADA violation is to allow
an injured party to utilize the ADA as a defense in a separate

proceedi ng. > See Stone v. Daviess County, 656 N E.2d at 830

(“any al |l eged nonconpliance with the ADA . . . [is] a matter
separate and distinct fromthe operation of [a term nation

proceeding]”); In re Torrance P., 522 NW2d at 244 (an “al | eged

12 We should not inply a particular remedy in a statute where one
does not otherw se exist. As stated by this court in lddings v. Mee-lLee, 82
Hawai i 1, 919 P.2d 263 (1996),

[w] hen construing a statute, our forenbst obligation
is to ascertain and give effect to the intention of
the legislature, which is obtained primarily fromthe
| anguage contained in the statute itself. Pacific
Int’1 Servs. Corp v. Hurip, 76 Hawai‘ 209, 216, 873
P.2d 88, 985 (1994). \Where the | anguage of a statute
is plain and unanbi guous, our only duty is to give
effect to the statute’s plain and obvi ous neani ng.
Bumanglag v. Oahu Sugar Co., Ltd., 78 Hawai‘i 275,
280, 892 P.2d 468, 473 (1995).

Id. at 6-7, 919 P.2d at 268-69.
16



violation of the ADA is not a basis to attack [term nati on]

proceedi ngs”) . 13

V.

W note, however, that DHS is under an obligation to
provi de a reasonabl e opportunity to parents through a service
plan to reunify the famly. See HRS 88 587-1 and 587-26. The
“pur pose; construction” section of chapter 587, HRS § 587-1,
establishes the legislative intent to provide “[e]very reasonabl e
opportunity” for a parent to be reunited with his or her child.
Moreover, HRS § 587-26, which mandates that DHS create a service
plan outlining “[t]he steps that will be necessary to facilitate

the return of the child to a safe fam |y hone,” further indicates
that DHS has an obligation to nake reasonable efforts to reunite

parent and chil d.

Here, DHS was aware that Mther suffered froma severe
mental problemat the tine the service plan was ordered. Despite
this, the only aid DHS seem ngly offered to Mother was to provide
her with phone nunbers of the counsel ors whom she was expected to
contact. DHS apparently did not follow up with respect to this
requirenent. Merely proffering a list of phone nunbers may fal
short of the policy that DHS nmake every reasonabl e opportunity to

reunite the famly. However, under the circunstances, we cannot

13 The ADA does provide a judge with equitable powers, see 42 U.S.C
§ 12117(a); 42 U.S.C. 8§ 2000e to 2000e-17, but we are not faced with any
resort to that type of proceeding.

17



concl ude that substantial prejudice resulted to Mother. See

Hawai i Fami |y Court Rules Rule 61 (2000).

As DHS contends, and Mther does not contest, Mther
specifically stated that she did not participate in DHS-of fered
servi ces because she did not believe she needed parenting
education or drug testing. Nor did she participate in services
offered to her earlier while she was at Kapiolani Hospital. It
is apparent that Mdther was unwilling to participate in DHS
services. In addition, it seens that, as DHS argues, Mt her
never contested the service plan or requested additional services
or accommodations fromDHS until the start of trial. Mnifestly,
a claimfor additional services and acconmodati ons nust be tinely
made. Wiile it could be argued that Mther was hanpered in
asking for assistance because of her nental condition, we note
t hat Mot her was represented by counsel, who could have notified
DHS on Mot her’s behalf. No request, however, was ever nade unti l
trial. Under such circunstances, we cannot hold that Mther has

any cogni zabl e procedural conplaint.?®®

14 Hawai i Family Court Rules Rule 61 states that

[nJo error in either the admssion or the exclusion of

evi dence and no error or defect in any ruling or order or in
anyt hing done or onitted by the court or by any of the
parties is ground for granting a newtrial or for setting
aside a verdict or for vacating, nodifying, or otherw se

di sturbing a judgnent or order, unless refusal to take such
action appears to the court inconsistent with substantial
justice. The court at every stage of the proceedi ng nust

di sregard any error or defect in the proceeding that does
not affect the substantial rights of the parties.

(Enphases added.)

15 Mot her states she was given only three nonths to conply with the
service plan. DHS nmintains Mbther had four nonths. As the | CA has noted,
(continued...)
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VI .

In the present case, the court was presented with clear
and convinci ng evidence that Mdther was presently incapabl e of
provi ding a safe hone for Jane and was unlikely to be able to

provide one in the future. See In re Jane Doe, Born on June 20,

1995, 95 Hawai i 183, 192, 20 P.3d 616, 625 (2001). Concl usions
regarding a parent’s ability to provide a safe fam |y hone
present “m xed questions of fact and | aw [which are] revi ewed
under the clearly erroneous standard because the court’s
concl usi ons are dependent upon the facts and circunstances of

each individual case.” |In re Jane Doe, 95 Hawai ‘i at 190, 20

P.3d at 623. Findings were nade about Mot her’s substance abuse
and invol venent in donestic violence, which are supported by
evidence on the record. In addition, the court found that Mt her
suffered froma severe nental health disorder, triggered under

stress, which caused Mother to nutil ate hersel f.

Wtnesses also testified about Mdther’s |ack of
parenting skills and insight into Jane’s needs. This was
denonstrated by Mother’s insistence upon putting Jane to sleep on
her stomach, even though she was told it was dangerous, because

Mot her testified “she knew what was best for her child.” In

15, .. continued)
there is “nothing in HRS chapter 587 or in its legislative history which
i ndi cates that DHS nmust engage in attenpts at reunification for a [particul ar]
period . . . before its efforts may be deened ‘reasonable.”” 1n re Doe, 89
Hawai ‘i 477, 491, 974 P.2d 1067, 1081 (App. 1999). Based on Mther’s
continued failure to appear before the court at any of the previously
schedul ed hearings and her express unwillingness to participate in any service
prograns, three nonths nmay have been a reasonabl e period of tinme under these
facts. Qur reviewis limted to whether the court’s deternination was clearly
erroneous. See discussion infra.
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addition, Mther testified that she stopped visiting her child
because the visits were scheduled too early in the norning. This
testinmony supported the court’s finding that Mther | acked
insight into Jane’s needs. Accordingly, we cannot concl ude,
under these facts, that the court erred in termnating Mther’s

rights.

VII.

Looking to Father’s chall enges to several findings of
fact, we discern no error in the court’s findings that require
reversal. A finding of fact is clearly erroneous when “(1) the
record | acks substantial evidence to support the finding, or (2)
despite substantial evidence in support of the finding, the
appel late court is nonetheless left with a definite and firm

conviction that a m stake has been nade.” State v. Okunura, 78

Hawai i 383, 392, 894 P.2d 80, 89 (1995) (citation omtted).
Here, the record contains substantial evidence, or “credible
evidence which is of sufficient quality and probative value to
enabl e a person of reasonable caution to support a concl usion”
consistent wwth the court’s findings. 1n re Doe, 84 Hawai‘i 41,

46, 928 P.2d 883, 888 (1996).

A

Each of the contested findings regarding domestic

vi ol ence between Mt her and Father is supported by substanti al
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evidence. Simlarly, the findings regardi ng Father’s anger
probl ens!” and | ack of insight into Jane’s needs were not clearly

erroneous. 8

B.

W examine in nore detail Father’s challenge to the
finding that he failed to appear at a psychol ogi cal eval uation or
initiate any of the service plan requirenents. Father indicates
that, while on parole, he did not participate in his service plan
because he was afraid the police would kill himif he appeared
for services. Once he was in custody, Father was unable to
conply with the service plan because the services offered within

the prison systemdid not satisfy DHS requirenents.

16 It is uncontested that on May 22, 2000, a donestic incident
occurred in the hospital parking | ot between Mther and Father. |In addition
the initial assessnent of Mother and Father, prepared by DHS on May 30, 2000,
contained an interview with Jane’s nmaternal grandnother, who recounted that
Father is very controlling of Mother, not allow ng her to use the phone, go
out, or answer the door. 1In a supplenental report dated on August 7, 2000, an
interview with the naternal grandnother reveal ed that Mther was hospitalized
due to injuries caused by Father. Wen Mther was asked about this incident,
she all egedly becane upset and term nated the phone interview. NMother |ater
denied the allegation that Father comritted the abuse and stated that she
caused them herself. It is uncontested that Father was arrested for second
degree assault regarding this incident.

1 It is undisputed that DHS reported that the maternal aunt and
mat ernal grandnot her were threatened by Father for assisting DHS in
i nvestigating this case. As a result, Father was ordered to have no further
contact with them On Decenber 20, 2000, Father had an angry outburst in
court, yelling, “You f***s -- | hate you guys,” and had to be renpved. The
court later noted this as an exanple of an on-going anger problem for which
Fat her was being treated.

18 On Cctober 9, 2000, Father gave | engthy testinony regarding his
daughter. Fromthis testinony, it appears that there was substantial evidence
to find that Father |acked insight into Jane’s needs. For instance, Father
testified that Jane did not have a breathing problem
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We note, first, that involuntary confinenent, a
crimnal charge, or conviction for a crimnal offense does not
mandate a per se forfeiture of a parent’s rights to a child.

See Inre J.MS., 83 SSW3d 76, 83 (M. C. App. 2002) (citing to

a governing statute and holding that incarceration by itself is

not grounds for term nation of parental rights); In re Brian D.

550 S.E.2d 73, 76 (W Va. 2001) (“[l]ncarceration, per se, does
not warrant the term nation of an incarcerated parent’s parental

rights.” (ltalics in original.); Inre FENM, 951 S.W2d 702,

706 (Mb. C. App. 1997) (holding that incarceration, in and of
itself, may not be grounds for term nation of parental rights);

In re Staat, 178 N.W2d 709, 713 (M nn. 1970) (*[S]eparation of

child and parent due to mi sfortune and m sconduct al one, such as
i ncarceration of parent” is not per se grounds for termnation);

Diernfeld v. People, 323 P.2d 628, 630 (Colo. 1958) (“W cannot

hol d that every convicted felon, by that fact alone, |oses al
parental rights in children.”). For instance, an inprisoned
parent may have other famly nenbers who would be able to care

for the child during the confined parent’s absence.

However, incarceration may be considered along with
“other factors and circunstances inpacting the ability of the
parent to renmedy the conditions of abuse and neglect.” Inre
Brian D., 550 S.E.2d at 77. Thus, if the sole caretaker of a
child is confined for a long period of tinme, the |ack of

per manence or guidance in the child s |ife my be a factor in
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consi dering whether the parent may be able to provide a safe

famly home within a reasonabl e period of tine.

While there is no dispute that DHS had an obligation to
make every reasonabl e opportunity to reunite Father and Jane, it
is not reasonable to expect it to provide services beyond what
was available within the corrections system Cbviously, an
I ncarcerated parent is incapable, by hinself or herself, of
mai ntaining a safe famly home until he or she has been rel eased
fromprison. Therefore, the conpletion of a service plan is an
enpty pursuit until the parent has been rel eased and is capable
of raising a child again. At that point, the parent woul d be

able to participate in a service plan with DHS s assi stance.

In the present case, DHS established that it was
willing to assist Father once his incarceration ended. In
addition, the court del ayed the award of permanent custody,
specifically so Father would have an opportunity to neet the
terms of the service plan. However, it was subsequently
determ ned that Father would not be released within the
foreseeable future. Accordingly, we conclude DHS nade reasonabl e

efforts, under the circunstances, to reunify Father and Jane.

VITIT.
We perceive no error in Father’s renmi ning contentions.

He asserts that the court erred in not allow ng

pl acenent of Jane in the care of a “cal abash” cousin rather than
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termnating his parental rights. However, upon the term nation
of parental rights, discretion to determ ne an appropriate

custodian is vested in DHS. °

Fat her argues further that the adm ssion of the
testinmony froma deputy sheriff about a car chase and Father’s
subsequent arrest the night before the hearing was in error.
However, there was no apparent abuse of discretion in the court’s
decision to allow the sheriff to testify, although he was not on
DHS' s witness list,?° or with respect to Hawai‘ Rules of Evidence

(HRE) Rul e 403.%

Fat her al so urges that the court conmtted reversible
error during the Cctober 6, 2000 hearing when it prevented him

fromcontinuing to cross-exam ne the maternal grandnother

19 Wthout relying solely on the fact of Father’s current
i ncarceration, the court found that Father was incapable of providing a safe
famly hone. After termination of rights, custody is given to DHS which is
charged with finding a suitable home for the child. See HRS § 587-73(b)(2)
(“permanent custody [is] awarded to an appropriate authorized agency”).

20 Fat her objects to the sheriff’s testinmony because he was not on
DHS s witness |ist and Father’s counsel did not have tine to prepare
reasonabl e cross-exam nation. |In opposition, DHS argues that it could not

have antici pated the events of the night before.

The admi ssion of evidence is a matter within the sound discretion
of the trial court, which will not be disturbed in the absence of an abuse of
di scretion. See Walsh v. Chan, 80 Hawai‘i 212, 215, 908 P.2d 1198, 1201
(1995). Because the events occurred the day before, it was within the court’s
discretion to admt the sheriff’s testinony. Moreover, it does not appear
that the court relied upon the sheriff’'s testinony in its findings or
conclusions. Thus, the sheriff’'s testinobny does not appear to have
substantially prejudiced Father

2t Fat her argues that the deputy sheriff’'s testinony were unfairly
prejudi cial under HRE Rul e 403 and should not have been admitted. The sheriff
testified that, during a car chase, Father drove straight at himand the
sheriff nearly used deadly force to stop Father. W note that Father did not
object to this testinony at trial. |In the absence of such an objection at
trial there cannot be error, absent plain error. See Tabieros v. dark
Equip. Co., 85 Hawai‘i 336, 379 n. 29, 944 P.2d 1279, 1322 n.29 (1997). Here,
there is no allegation or evidence of plain error and we accordingly decline
to exam ne this issue.

24



regardi ng her fear that Father would physically abuse Jane. ??
Assum ng error, however, it was w thout substantial prejudice to

Fat her and t hus harnml ess. 23

I X.

For the foregoing reasons, we affirmthe court’s
January 11, 2001 order awardi ng permanent custody and the

January 19, 2001 order denying reconsideration.

Joseph Dubiel for
Mot her - Appel | ant .

Wl fred S. Tangonan for
Fat her - Appel | ant .

Susan Barr Brandon, Jay K
Goss, and Mary Ann Magni er,
Deputy Attorneys General,
for Departnent of Human
Servi ces- Appel | ee.

22 The court did not allow Father to cross-exam ne on this point,
stating, “No. W’'ve got to nove on at this point. Oherw se, you' re not
goi ng to have any chance to have your w tnesses on.” Father argues that the

court cut off cross-exam nation regarding a serious and highly rel evant topic,
t hus causi ng substantial prejudice.

2 Di scretion resides within atrial court to determ ne the scope and
extent of cross examination. See HRE Rule 1101 (1993); Doe v. Doe, 98 Hawai ‘i
144, 154-55, 44 P.3d 1085, 1095-96 (2002) (discretion resides in a trial court
in controlling witnesses). However, a fanmily court’s rigid adhesion to tine
limts constitutes error when a “determ nation of fam |y violence bears
directly upon the best interests of [a] child[,]” and the exam nation of
witnesses is foreclosed. 1d.

The court’'s failure to allowfor further reexam nation of the
mat er nal grandnot her, however, was harm ess error. The exclusion of testinony
is harml ess where the same evidence is established through other nmeans. See
Kekua v. Kaiser Found. Hosp., 61 Haw. 208, 221, 601 P.2d 364, 372 (1979).

Here, it is apparent that the court did not rely extensively upon the
testinmony of this witness to nake the finding that Father had comtted
donestic violence. Anple evidence was presented regarding other incidents,
i ncludi ng one in which Mdther’'s nose was broken and Father was pending tria
for second degree assault.
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